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I.  ELIGIBLE APPLICANTS

Eligibility for Borrowers and Subgrantees. 

Eligible borrowers can be any public or private entity with control over or access to a brownfields site. Eligible subgrantees are limited to states, political subdivisions, U.S. territories, Indian tribes, and non-profit organizations that own the site they intend to clean up. 

Entities ineligible for RLF funds (whether for loans or subgrants) include borrowers or subgrantees potentially liable under CERCLA § 107 for cleanup costs at the site. 

Recipients must maintain sufficient documentation, under the terms and conditions of the RLF grant agreement, supporting and demonstrating the eligibility of the sites, borrowers, and subgrant recipients. Additionally, borrowers and subgrant recipients must submit information regarding their overall environmental compliance history including any penalties resulting from environmental non-compliance at the site subject to the loan or subgrant. This information will be used to assist EPA in advising the recipient on the borrower’s or subgrantee’s eligibility and capacity for effective site cleanup. 

Borrower Eligibility 

Eligibility restrictions include the following: 

• Borrowers and subgrantees may not use EPA funding to pay for cleanup costs at a Brownfields site where a borrower or subgrantee is potentially liable under CERCLA § 107. 

• An entity that is currently suspended, debarred from receiving federal funding, or otherwise declared ineligible cannot be a borrower. 

In the Brownfields Law, there are exceptions to potential liability under CERCLA § 107 that are important in determining whether a potential borrower or subgrantee may use brownfields grant funds to clean up a site. The Brownfields Law specifies the following three categories of liability protection: 

• Bona fide prospective purchaser (BFPP), 

• Contiguous property owner (CPO), or 

• Innocent landowner (ILO). 

Borrowers and subgrantees who are eligible, or seek to become eligible, to receive a loan or subgrant based on liability protection from CERCLA in one of these three categories must meet certain threshold criteria and satisfy certain continuing obligations to maintain their status as an eligible borrower or subgrantee. These include, but are not limited to the following: 
• All borrowers and subgrantees asserting a BFPP, CPO, or ILO limitation on liability must perform (or have already performed) “all appropriate inquiry” as provided for in CERCLA § 101(35)(B), on or before acquiring the property. (See the EPA Proposed Rule on “Standards and Practices for All Appropriate Inquiries” at www.epa.gov/brownfields for more information.) 

• Borrowers and subgrantees seeking to qualify as BFPP or CPO must not be: 

- Potentially liable, or affiliated with any other person that is potentially liable, for cleanup costs through: (a) any direct or indirect familial relationship, or (b) any contractual, corporate, or financial relationships; 

-A recognized business entity that was potentially liable; or 

- Otherwise liable under CERCLA § 107(a) as a prior owner/ operator or generator or transporter of hazardous substances to the facility. 

See the EPA guidance on BFPP at www.epa.gov/compliance for more information. 

• Landowners must meet certain continuing obligations in order to achieve and maintain status as a landowner protected from CERCLA liability. These continuing obligations include: 

- Complying with land use restrictions and not impeding the effectiveness or integrity of institutional controls; 

- Taking reasonable steps with respect to hazardous substances releases; 

- Providing full cooperation, assistance, and access to persons that are authorized to conduct cleanup actions or natural resource restoration; 

- Complying with information requests and administrative subpoenas (applies to BFPPs and CPOs); and 

- Complying with legally required notices (again, this applies to BFPPs and CPOs). 

See CERCLA § 101(40)(b)-(h), 107(q)(1)(A), 101(35)(A)-(B) for further information. 

CERCLA requires additional obligations to maintain liability protection. These obligations are found at CERCLA § 101(35), 101(40), 107(b), and 107(q). 
Subgrantee Eligibility Restrictions 

Cleanup subgrants may be provided to an eligible entity or non-profit organization to clean up sites owned by the eligible entity or non-profit organization at the time the subgrant is awarded. 

In addition to the restrictions identified above, the recipient must take into consideration and document the extent to which a subgrant will: 

• Facilitate the creation or preservation of greenspace (e.g., a park, recreational area); 

• Benefit the needs of low income communities who have limited sources of funding for environmental remediation and redevelopment; 

• Facilitate the use of existing infrastructure; and 

• Promote the long-term use of RLF funds. 

Additional eligible subgrant recipients include non-profit organizations as defined at Section 4(6) of the Federal Financial Assistance Management Improvement Act of 1999. Non-profit organizations described in Section 501(c)(4) of the Internal Revenue Code that engage in lobbying activities as defined in Section 3 of the Lobbying Disclosure Act of 1995 are not eligible for subgrants. 

The subgrant recipient must retain ownership* of the site through-out the period of performance of the subgrant. The recipient may not provide a subgrant to itself or another component of its own unit of government or organization. For-profit organizations are not eligible for subgrants. 
II.  ELIGIBLE SITES
They are defined by the Brownfields law as sites where the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant. The Brownfields Law also specifies that RLF funds can be used at sites that are contaminated by petroleum or a petroleum product, controlled substances, or mine-scarred lands. 
Recipients can only provide loans and subgrants to eligible borrowers and subgrantees for sites with eligible and allowable cleanup activities. 

For the purposes of EPA’s brownfields grant program, a “brownfields site” is: 

“...real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant.” 

* For the purposes of this agreement, the term “owned” means fee simple title unless EPA approves a different arrangement. 

Brownfields sites can include, but are not limited to, three specific types of properties eligible for funding:

1. sites contaminated by petroleum or petroleum products; 

2. sites contaminated by controlled substances; and 

3. mine-scarred lands. 
Some sites are excluded from the definition of a brownfields site unless EPA makes a “property specific funding determination” that allows grant funds to be used at that site. 
1.  Sites Contaminated by Petroleum or Petroleum Products 
Petroleum is defined under CERCLA as “crude oil or any fraction thereof which is not otherwise specifically listed or designated as a hazardous substance under that section.” To be eligible for brownfields grant funding, the site(s) identified in the workplan or selected for cleanup by a borrower or subgrantee must meet the definition of a brownfields site.
The Brownfields Law allows certain sites contaminated with petroleum or petroleum product to receive brownfields grant funding. For a petroleum contaminated site(s) that otherwise meets the definition of a brownfields site to be eligible for funding, EPA or the state must determine that: 

• the site is of ‘relatively low risk’ compared with other ‘petroleum-only’ sites in the state; and 

• there is no viable responsible party; and 

• funding will be used by a party that is not potentially liable for the petroleum contamination to assess, investigate, or clean up the site. 

In addition, petroleum-contaminated sites must not be subject to a corrective action order under the Resource Conservation and Recovery Act (RCRA) § 9003(h). 

With the exception of Tribes, applicants must first request that their state makes these determinations. If the state is unable to make the determinations, an applicant may request that EPA make the determinations. 

2.  Sites Contaminated by Controlled Substances 

RLF funds can be used to clean up sites contaminated by controlled substances. 

• A “controlled substance” is defined under the Controlled Sub-stances Act as “a drug or other substance, or immediate precursor, included in schedule I, II, III, IV, or V of part B of this title (21 U.S.C. Section 802).” 

Controlled substances include drugs or other substances (see section 102 of the Controlled Substances Act, 21 U.S.C. Section 802, for a list of controlled substances), but do not include distilled spirits, wine, malt beverages, or tobacco. 

For example, these sites may include private residences formerly used for the manufacture or distribution of methamphetamines or other illegal drugs where there is a presence or potential presence of controlled substances or pollutants, contaminants, or hazardous substances (e.g., red phosphorus, kerosene, acids). 

3.  Sites that are Mine-scarred Lands 

RLF funds can be used to clean up mine-scarred lands. Mine-scarred lands include the land, associated waters, and surrounding watersheds where extraction, benefication, or processing of ores and minerals (including coal) has occurred. (See 40 C.F.R. 261.4(b)(7) for the definition of extraction, benefication, and processing.) Mine-scarred lands include abandoned coal mines and lands scarred by strip mining. Examples of coal mine-scarred lands may include, but are not limited to: 

· Abandoned surface coal mine areas; 

· Abandoned deep coal mines; 

· Abandoned coal processing areas; 

· Abandoned coal refuse areas; 

· Acid or alkaline mine drainage; and 

· Associated waters affected by abandoned coal mine (or acid mine) drainage or runoff, including stream beds and adjacent watersheds. 

Examples of non-coal hard rock mine-scarred lands may include, but are not limited to: 

• Acid or alkaline rock drainage; 

• Waters affected by abandoned metal mine drainage or runoff, including stream beds and adjacent watersheds; 

• Abandoned surface and deep mines; 

• Abandoned waste rock or spent ore piles; 

• Abandoned roads constructed wholly or partially of waste rock or spent ore; 

• Abandoned tailings, disposal ponds, or piles; 

• Abandoned ore concentration mills; 

• Abandoned smelters;
• Abandoned cyanide heap leach piles; 

• Abandoned dams constructed wholly or partially of waste rock, tailings, or spent ore; and 

• Abandoned dumps or dump areas used for the disposal of waste rock or spent ore.
